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Disciplinary liability is an important institution of law that ensures the efficiency of 

logical and real relationships between participants in labor relations, specifically those that 

occur between employers and employees. The latter have the legal and professional 

obligation to fulfill their job duties precisely as stated in their appointment documents and job 

descriptions, as well as to strictly observe order and discipline in the workplace. 

Workplace discipline is essential for the correct conduct of activities within an 

institution, impacting productivity and efficiency. The staff under analysis represents 

individuals appointed to public positions, and these roles encompass the totality of duties and 

responsibilities established by law to exercise public power prerogatives by public authorities 

and institutions. 

Public officials, as agents of public administration, must demonstrate special and 

distinct behavior because they enable public authorities and institutions to fulfill significant 

tasks related to public services, which are vital for protecting general interests, respecting 

rights, and satisfying citizens' needs. 

Public officials, in particular, must respect the rights and obligations assigned to them, 

avoid conflicts of interest, and ensure they do not compromise their own prestige or that of 

the institutions they represent. Disciplinary liability plays an educational and preventive role. 

Regulating offenses and especially sanctions restricts them and imposes adherence to the 

mission they are entrusted with. Of course, disciplinary liability also has a sanctioning role 

through the means of coercion provided by law, aiming for both the actual sanctioning and 

the correction of those at fault, ensuring they behave responsibly in the future and perform 

their public duties with respect for the public authority/institution so that beneficiaries of 

public service can have full confidence in the services they rely on. 

The thesis presents significant importance, being the result of in-depth and continuous 

research regarding Romanian and European legislation, as well as Romanian and foreign 

doctrine, which has allowed for the formulation of original ideas regarding the investigated 

institution, leading to relevant conclusions about the importance of disciplinary liability in a 

national and European context. 

The aim of the thesis is to highlight and influence the theoretical and practical aspects 

on the development of the legislative framework of the Romanian legal system concerning 
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the subject of our analysis, in relation to its evolution at the European level, as a result of the 

analysis of foreign specialized doctrine and internal works. 

As a judge, I have resolved cases regarding the disciplinary liability of public officials, 

which has fueled my interest in studying and deepening this topic. 

A public official is an individual appointed to a public position1. It has been said that 

public officials "hold the most disputable category of employment relations that takes place 

between administrative law literature and labor law literature."2 

It is essential to emphasize a crucial factor, namely that public officials play a very 

important role in contemporary society. Given this fact, the Romanian legislator found it 

particularly useful to adopt a new status for public officials, grounded in the norms 

concerning the Statute of Public Officials. 

Currently, the legal framework applicable to public officials is regulated by the 

Administrative Code, which has been in effect since July 5, 2019, and stands as a testament 

to the legislator's attention to this category of personnel. Although its development and 

implementation represented progress in the legislation of the Statute of Public Officials, the 

normative act needs constant updates, modifications, or supplements, in line with societal 

evolution, so that public officials can fulfill their assigned duties at the highest standards and 

with the best results. 

With the goal of presenting a detailed overview and improving the legislative 

framework, the research forms included fundamental (theoretical generalization), predictive 

(anticipatory), and applicative (case presentation) methods, aiming to find concrete/practical 

solutions based on case theory. 

If we analyze in detail the forms (often using descriptive and explanatory methods in 

the thesis) and conditions (fundamental, theoretical construction, and applicative-

experimental conditions utilized throughout the first three chapters) for invoking the 

disciplinary liability of public officials, we can observe that they can be improved through 

modifications and additions to the current legislative framework (using the applied and 

action-oriented character as a form of scientific research). 

                                                
1 E. Bălan, Administrative Law and Administrative Procedure, University Publishing House, Bucharest, 

2002, p. 220. 
2 F. Roșioru, Individual Labor Law, Universul Juridic Publishing House, Bucharest, 2017, p. 64. 
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This procedure, as a whole, is at European standards, and in some situations even 

exceeds the legislation of other countries, fulfilling its protective or coercive mission at the 

domestic level, as applicable. 

The research project of the thesis was structured following the study stages established 

by the domain specialist, emeritus professor at the University of Montreal, Dr. Marie-

Fabienne Fortin, who presents an internationally recognized structure in university scientific 

research. The following elements represented the stages of developing the research for this 

doctoral thesis and present the "keystone" of the entire scientific endeavor: 

 Selection and formulation of the research problem; 

 Listing important and relevant bibliographic references related to the problem; 

 Developing a theoretical reference framework; 

 Establishing the purpose, questions, or hypotheses; 

 Choosing a research structure; 

 Choosing data collection and analysis techniques; 

 Data collection; 

 Analysis and interpretation of the data; 

 Communication of results3. 

In the first chapter, I conducted a theoretical analysis of aspects related to public 

officials as subjects of disciplinary liability, public function, and aspects concerning 

administrative-disciplinary liability as regulated by general legislation, special legislation, 

and jurisprudence. 

In the legislator's conception, public function represents the totality of tasks and duties 

prescribed by law for the purpose of exercising public power prerogatives by public 

authorities and institutions. According to this definition, public function exercises public 

power prerogatives. 

By developing a theoretical framework, I found that the administrative-disciplinary 

liability of public officials is a type of social liability, activated strictly under the law issued to 

protect society's and citizens' interests. Its invocation is only realized through state 

institutions, which are the only entities authorized to apply sanctioning measures, and arises 

                                                
3 See D. Zait, Research Methodology, Doctoral School of Economics and Business Administration, PP, 

2015/2016 and D. Zait, A. Spalanzani, La recherche en management et en economie. Reperes epistemologiques 

et methodologiques, L’Harmattan, Paris, 2008. 
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only when the essential conditions of liability are met based on the type of harmed social 

relationship. 

Subsequently, analyzing legal liability, it was observed that it can take various forms, 

characterized by their individual elements, such as harmed social values, the form of the 

violated legal norm, the degree of social danger of the unlawful act, the culpability of the 

perpetrator, etc. 

Furthermore, each branch of law regulates a specific type of liability: disciplinary 

liability (analyzed by us), civil liability, patrimonial liability, contraventional liability, and 

criminal liability. 

A public official incurs legal liability when their behavior causes harm and affects the 

image and operation of the institution where they carry out their activities. Depending on the 

social value harmed, the liability incurred can be disciplinary, contraventional, patrimonial, 

civil, or criminal. 

Regarding the evolution of public function and public officials in our country, I 

attempted to provide a brief historical introspection, highlighting its extremely important role 

and complexity, from ancient times to the present. 

In the second chapter, by defining the variables subject to research, I aimed to analyze 

both the constitutive elements of disciplinary offenses applicable to public officials and the 

measures themselves since the main subject of this thesis is the disciplinary liability of public 

officials. Utilizing the method of data collection, analysis, and interpretation, I outlined the 

fundamental element of invoking this type of liability by presenting its general aspects and 

constitutive elements, the main categories of offenses, and the causes that remove the offense 

character of an act. 

Then, using the method of analyzing4 and interpreting existing data and information, I 

examined the disciplinary offenses expressly provided by the provisions of Article 492 of the 

Administrative Code for public officials. 

In the third chapter, using the scientific research method to establish the goal and 

working hypotheses, disciplinary sanctions were analyzed. First, a general overview was 

developed, followed by detailed study and analysis of the sanctions imposed on public 

officials. 

                                                
4 D. Dănișor, Practical Guide for Developing and Defending a Doctoral Thesis: Legal Methodology, 

Universul Juridic Publishing House, Bucharest, 2018, p. 138. 
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Continuing with my thesis, the fourth chapter detailed the procedure for conducting 

disciplinary investigations necessary for resolving a disciplinary complaint, concluding either 

with the sanctioning of the public official or, as applicable, with the dismissal of the 

complaint. 

In the following chapter, I presented in detail the resolution of labor disputes by the 

courts of administrative litigation, this procedure being showcased also through the prism of 

relevant jurisprudence. This chapter relied significantly on the method of data analysis and 

interpretation, as the presented cases played a crucial role in underpinning the scientific 

endeavor regarding proposals for amending the existing legislation, related to the final part of 

the thesis. 

In the sixth chapter, I aimed to provide a brief overview of the administrative-

disciplinary liability of public officials according to the legislation of other European 

countries, such as Italy, France, and Spain. Comparative legal aspects were considered in 

both the theoretical approach and a potential effort for harmonizing legislation in this field at 

the European level, concerning coercive disciplinary measures applicable to officials, through 

a fine justification of a common strategy and a European vision on the addressed issues. 

It is worth mentioning that in Spain, there is no single concept of public official 

common to the entire Spanish legal system; rather, each branch of this system has its own 

concept of public official applicable only for specific purposes. 

In Italy, the employment relationship in the public sector is, therefore, one in which a 

natural person voluntarily places their work activity, in exchange for compensation, 

continuously in the service of a public administration, thus assuming a specific status with 

special rights and duties. 

We note that in the analyzed countries, there is a reluctance to define the notion of a 

public servant. The institution of “responsibility” ensures compliance with all social rules 

within society. Responsibility is, in fact, a social duty based on which every citizen is obliged 

to account for the consequences of their actions and to answer for them, regardless of their 

nature. 

Considering the topic addressed in this paper, which deals with disciplinary 

responsibility from the perspective of the author of the illicit act—the public servant—we 

find it useful to present some general aspects concerning the active subject of the 

responsibility relationship. 
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In the general sense of the term, legal responsibility represents “the consequence 

resulting from the failure to fulfill a legal obligation.”5 

As we can observe in the specialized literature, there are various opinions regarding the 

definition of legal responsibility. According to one such opinion, responsibility can take on 

various forms of manifestation because: “any act that violates a mandatory norm entails 

responsibility towards society.”6  

Other authors7 have opined that the area of social responsibility is very vast and 

encompasses all types of responsibility: moral, political, legal, as well as other different 

means through which members of society must be accountable for their deviant behavior 

within society. Furthermore, social responsibility supports democracy, not the other way 

around. 

Therefore, legal responsibility applies primarily to public servants, as public authority 

is obliged to act promptly to eliminate any suspicion from society members regarding them 

through effective means of protection against the public institution and holding it 

accountable. 

In these circumstances, being a democratic state, it is normal for all employees to be 

held accountable for actions committed in the exercise of a public function. The 

responsibility of public servants and democracy are two inseparable elements. 

Following a concrete and applied analysis of all categories of public servants involved 

in the functioning of the rule of law, based on all regulations applicable to this category of 

employees, it has resulted from a complex epistemological study that the special status of 

public servants arises from their duties and responsibilities, as well as from the prohibitions 

regarding certain rights and freedoms that the fulfillment of their duties implies. The status of 

a public servant is regulated starting from the selection method, professional training, and 

education, to the ethical norms and conduct in exercising the public function. 

This rule applies in cases where disciplinary actions are committed by all public 

servants, with or without special status. For example, we mention police officers, who are 

considered defenders of public safety and the rule of law, and therefore cannot be exempt 

from the fundamental principles of the rule of law. For this category of public servants with 

                                                
5 DEX, p. 891. 
6 Ș. Beligrădeanu, Material Liability of Employees, Scientific and Pedagogical Publishing House, 

Bucharest, 1973, p. 11. 
7 L. Pop, Treatise on Civil Law: Obligations, Extracontractual Obligations, Vol. III, Universul Juridic 

Publishing House, Bucharest, 2020, p. 93 and following. 
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special status, hierarchical subordination is very important, as the exercise of duties and the 

holding of positions correspond to their professional rank. 

The Romanian legislator has regulated the responsibility of public servants both in 

terms of ensuring the right of the injured party to request their punishment when they 

improperly perform their duties, and to protect public servants from the abusive actions of 

third parties, as their duties are always under the scrutiny of citizens. 

In France, initiating disciplinary proceedings is the exclusive competence of the 

territorial authority and not the deliberative assembly. Depending on the sanction being 

considered and the status of the agent, it may involve either a procedure without the 

notification of the disciplinary council or a notification to the disciplinary council. 

In Spain, the disciplinary regime of public servants represents the set of legal norms 

established by the state, which determines the illicit acts that personnel in its service may 

commit while performing their duties and stipulates the sanctions that may be imposed by the 

public administration following a specific administrative procedure. 

In Italy, disciplinary responsibility arises from the violation of duties related to the 

employment relationship by the employer. 

Thus, I have concretely studied, through temporal and spatial delimitation, the acts of 

public servants that can attract multiple types of responsibility: disciplinary, civil, and 

criminal, distinctly analyzing the employment for each situation, in light of the conditions 

that ensure control over the respective procedures, to verify, on one hand, the legality of the 

fulfillment of duties by the public servant, and on the other hand, to protect them from direct 

abusive actions by third parties. 

I have narrowed down the actual field of investigation after an exhaustive presentation 

concerning public servants and concluded that it is necessary for them to constantly bear in 

mind that this status implies numerous incompatibilities, prohibitions, and obligations, both 

in the exercise of their functions and during their free time, and that violating, ignoring, or 

neglecting these attracts disciplinary responsibility. 

In our opinion, the significance of the study has highlighted that the Romanian 

legislator has chosen the optimal method of regulating the disciplinary offenses that can be 

committed by public servants, through their express and restrictive nomination as a result of 

applying the principle of “nulla poena sine lege.” Thus, we have identified the offenses and 
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disciplinary sanctions established by the provisions of Article 492 and the following in the 

Administrative Code. 

In France, there is no definition of a disciplinary offense. It is the responsibility of the 

territorial authority that intends to sanction the agent to qualify the offense in relation to the 

professional obligations provided by law or jurisprudence and to prove the existence of the 

offense. 

In Spain, the main consequence for a public servant who fails to comply with some of 

the obligations derived from this condition is the possibility of being sanctioned. The sanction 

can be disciplinary, imposed by the employer administration, in accordance with sanctioning 

administrative law, within which it is integrated. 

Additionally, we have attempted to view the scientific approach as an interdependent 

research study anchored in the context of Romanian reality. At the same time, we have 

observed that, unlike the legislation in Romania, in the legislation of other EU member states, 

the legislator has limited itself to describing in very general terms the conditions that can 

attract the disciplinary responsibility of the public servant. 

After direct observation and research, we conducted informal discussions with public 

servants and emphasized the mutual validation of research instruments. The choice of the 

Romanian legislator integrates into the Romanian legal landscape, which is dominated by the 

written form of law, which, until the consolidation of the legislative framework governing the 

activity of public servants, lacks stability, being viewed with distrust and suspected of 

arbitrariness in interpretation. 

However, with the strict and express regulation of the conditions and circumstances for 

attracting disciplinary responsibility, as well as following the legislation of the entire 

disciplinary procedure, there can no longer be any suspicions regarding a non-unitary 

interpretation of the legislation, let alone doubts regarding a discretionary approach to the 

investigation procedure of the public servant. 

The results of our scientific endeavor aimed to provide structural and essential 

improvements to the Romanian legislative framework in this field. We are facing a 

progressive sanctioning regime, and our analysis intended to focus on breaking down and 

presenting a system into accessible components for both specialists and the general public, to 

allow for the individualization of sanctions according to the principle of proportionality. In 

this context, aspects such as the legislation on the right to defense for the investigated public 
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servant (who may be assisted by a lawyer or a representative of their union, with mandatory 

hearing recorded in a minutes), the principle of adversarial proceedings (where both parties 

present evidence in defense while having access to all documents of the case), and the 

principle of legality of the sanction (which refers to the application of the sanction only after 

the procedure has been followed and within the limits regulated by the legislator) were 

highlighted. Additionally, it is mandatory to justify the proposal for sanctioning, as well as 

the administrative act applying the disciplinary sanction, indicating the competent court and 

the deadline within which the sanction can be contested, thereby ensuring effective access to 

justice for the sanctioned individual. 

Public authorities imposing disciplinary measures must respect the rights and 

guarantees within the administrative disciplinary procedure. However, failure to do so does 

not necessarily constitute a violation of the ECHR, as long as "structural or procedural 

deficiencies identified within the procedure (...) are remedied during subsequent review by a 

judicial body with full jurisdiction."8 

Therefore, the minimum standards in exercising disciplinary powers must be analyzed 

within judicial review and judicial guarantees. It was also emphasized that the legislator 

conditioned the access of the publicly sanctioned civil servant to the courts, in cases of the 

most severe punishment, namely dismissal from public office, on the completion of the 

administrative complaint procedure, according to the provisions of Law no. 554/2004 on 

administrative litigation. It is mandatory that this stage be carried out within a certain 

timeframe and under certain legal conditions, after which the sanctioned public servant is 

allowed to exercise the right to take legal action, otherwise the action is rendered 

inadmissible. 

In conclusion, the research certainly leads us to proposals for substantial amendments 

to acts with direct application in the scope of the research conducted or in the subsequent 

administrative-disciplinary liability of the public servant. 

First, it is essential to highlight a crucial factor, namely that the public servant plays a 

very important role in contemporary society. In light of this fact, the Romanian legislator 

found it particularly useful to adopt a new statute for public servants, based on the norms 

concerning the Statute of Public Servants. 

                                                
8 Judgment of January 31, 2023, Case Thierry v. France, 37058/19, para. 26; Judgment of November 6, 

2018, Case Ramos Nunes de Carvalho e Sá v. Portugal, 55391/13, 57728/13, and 74041/13, para. 132; 

Judgment of November 3, 2022, Case Dahan v. France, 32314/14, para. 50. 
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Currently, the legal framework applicable to public servants is regulated by the 

Administrative Code, in effect since July 5, 2019, and it is a testament to the legislator's 

attention to this category of personnel. Although its development and implementation have 

represented progress in legislating the Statute of Public Servants, the normative act needs 

constant updates, amendments, or completions, in line with societal evolution, so that public 

servants can fulfill their service duties to the highest standards and with the best results. 

In the analysis conducted in this thesis, a multitude of theoretical and practical aspects 

regarding the disciplinary liability of public servants was discussed, with proposals for future 

legislation aimed at better regulation of aspects that generate difficulties in interpreting legal 

provisions (for example, there is no connection between deadlines, or modifications and 

completions of legal norms are required). Thus: 

- Firstly, we emphasize that the legislator did not expressly mention the public servant's 

obligation to respect labor discipline, as provided by the norms of the Labor Code, nor in the 

provisions of Law no. 188/1999 or those of the current Administrative Code. Although there 

was hope for this gap to be filled in special legislation, the legislator only established labor 

discipline through general regulatory frameworks on this occasion. 

Thus, we find in the Administrative Code the provisions of Article 371, paragraph (3), 

which state that civil servants act, through their activity, with objectivity, professionalism, 

legality, and impartiality to ensure that public authorities and institutions fulfill the duties 

established by law. And through the provisions of Article 431, paragraph (1) of the same 

normative act, the legislator stipulates the obligation of public servants to exercise their 

public function with objectivity, impartiality, and independence. 

As a proposal for future legislation, we believe that such an explicit provision regarding 

labor discipline could be expressly established in the Administrative Code, as ensuring a 

healthy organizational climate and the proper functioning of the institution is essential for the 

staff to perform better in fulfilling their responsibilities. 

- Regarding the disciplinary liability of public servants, we found, after conducting a 

complex analysis, the necessity to amend and complete Article 492 of the Administrative 

Code by adding two new coercive measures to the existing sanctions, namely: disciplinary 

transfer to another unit and suspension from the public servant's position, both for limited 

periods expressly provided by the legislator. These completions are necessary to offer those 

conducting the disciplinary investigation, as well as the employer, the opportunity to choose a 
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sanction from a broader range to fully meet the principle of proportionality between the 

offense committed and the sanction applied. Of course, the adoption of such measures must 

be contextualized for each individual situation, based on a case-by-case analysis, as it has 

been observed in practice that there may be numerous particular situations that must be 

appropriately assessed. For example, we mention a situation where the very placement of the 

unit in which the investigated public servant worked constituted the determining factor in the 

emergence of the offender's unlawful attitude. Another proposal concerns the establishment 

of the employer's ability, in cases of serious but not extreme offenses, to avoid sanctioning 

the public servant directly reported with the most severe disciplinary sanction—dismissal, so 

that the latter understands that through the gradual application of sanctions, the coercive force 

of the statute is essential for changing unlawful behavior. 

- Another proposal regarding disciplinary liability refers to modifying Article 493, 

paragraph (3) of the Administrative Code concerning the obligation to consult the disciplinary 

committees when considering the appropriateness of applying the sanction provided in 

Article 492, paragraph (3), letter a) of the same normative act, namely written reprimand. We 

believe this proposal is both important and timely, considering that this coercive measure has 

consequences for the sanctioned civil servant professionally (career-wise) and is relevant 

from the perspective of respecting the principle of equal treatment9, making it imperative to 

establish the obligation to apply the same disciplinary procedures to all public servants under 

disciplinary investigation. 

- Another proposal relates to completing the provisions of Article 492, paragraph (9) of 

the Administrative Code, clause I, by limiting the duration of the suspension of disciplinary 

proceedings in cases where criminal liability has also been attracted for the same offense, as 

follows: 

“(9) In cases where the act of the public servant has been reported as a disciplinary 

offense and as a crime, the procedure for imposing disciplinary responsibility is suspended 

until the decision to dismiss or discontinue the criminal prosecution is made, or until the date 

when the court decides on acquittal, discontinuation of the application of the penalty, deferral 

of the application of the penalty, or cessation of the criminal proceedings, but not for more 

than 2 years from the commission of the act.” 

                                                
9 See Article 5 paragraph (1) of the Labor Code. 
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Although in specialized literature it is found that the two forms of responsibility have a 

relationship of mutual conditioning, they are nonetheless successive because, when both are 

invoked concurrently, criminal responsibility takes precedence, while disciplinary 

responsibility is suspended. The consequence of this is the impossibility of conducting 

disciplinary procedures and, implicitly, sanctioning the public servant involved, if necessary. 

Analyzing the French Labor Code10, we see that disciplinary sanctions can be imposed 

on those who committed an act that constitutes both a crime and a disciplinary offense. 

Disciplinary investigations do not hinder the swift progression of the criminal process, 

considering the goals pursued by the legislator both in the current regulations and with a view 

to future ones. 

However, we must not lose sight of the balance that must exist in service legal relations 

and, above all, the preventive-punitive-educational purpose of disciplinary responsibility, 

which is also realized as a result of the speed with which the legal relationship of disciplinary 

responsibility is resolved. This fact underpins our proposal to limit the suspension period of 

disciplinary investigations to a maximum of 2 years from the commission of the act. 

Regarding the category of personnel analyzed throughout this thesis, we have a few 

legislative proposals as follows: 

- Firstly, we believe it is necessary to include both in the provisions of the 

Administrative Code and in Annex 7 of the Code a specific mention of the disciplinary 

sanctions for which the prior procedure must be fulfilled in case of contesting them before the 

court. We consider this addition necessary given that the legislator has imposed this 

obligation for disciplinary dismissal from public office but has failed to do so for the rest of 

the sanctions provided by the Administrative Code. 

This regulation was previously provided by the provisions of Article 23, paragraph (2) 

of Government Decision no. 1344/2007, which, however, has not been included either in the 

provisions of Annex 7 of the Administrative Code or in those of the Administrative Code 

itself. 

We believe this clarification is particularly important to avoid an exhaustive 

interpretation of these provisions and to ensure their uniform application, considering that not 

all dismissed public servants have legal studies or can afford to hire a lawyer to inform them 

                                                
10 See Article L1332-4 of the French Labor Code. 
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of the provisions of the Administrative Litigation Law that require the prior procedure for all 

disciplinary sanctions before contesting them in court. 

Moreover, this addition would facilitate access to justice for the sanctioned public 

servant, preventing the court from rejecting their action as inadmissible. 

- The next proposal refers to the mandatory mentions that must be included in the 

administrative sanctioning act. By carefully studying these elements, we found that the 

reasons for which the committee rejected the arguments raised by the public servant in their 

defense are not included among them, should such an event occur. Such a specification is 

necessary given that there is an obligation to justify the refusal of a request, but not the 

approval of it. 

Another reason is to align the special legislation applicable to public servants with the 

general labor law norms. 

Therefore, considering that the administrative sanctioning act has effects on the career 

and dignity of the public servant, we believe that this omission should be addressed in the 

future legislative context. 

- Following our analysis, we also found that when the new norms regarding the 

establishment, organization, and functioning of disciplinary committees, as well as their 

composition, responsibilities, manner of notification, and disciplinary procedure contained in 

Annex 7 to the Code were issued, the legislator failed to regulate the procedure for 

communicating the administrative act and the persons to whom the administrative act of 

sanctioning the public servant should be communicated. 

The disciplinary procedure must be conducted based on the legal provisions in force 

(Annex 7 of the Administrative Code) and not in consideration of a repealed normative act 

(Government Decision no. 1344/2007 regarding the organization and functioning norms of 

disciplinary committees)11. 

The provisions of Article 50, paragraphs (1) and (5) of Government Decision no. 

1344/2007 referred to the communication deadline, the department responsible for this task, 

and the persons to whom the administrative sanctioning act needed to be communicated. 

However, in the current regulations, we find in Article 51, paragraph (5) of Annex 7 to 

the Code only a vague reference to the issuance of the administrative sanctioning act “within 

10 calendar days from the date of receipt of the report provided for in paragraph (1), but no 

                                                
11 Craiova Court of Appeal, Administrative and Fiscal Section, Decision no. RJ 86453e766/2023 of 

March 7, 2023, www.sintact.ro, accessed on August 18, 2024. 

http://www.sintact.ro/
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later than the expiration of the term provided for in Article 492, paragraph (8) of this Code, 

the person who has the legal appointment authority, according to the law, issues the 

administrative act of disciplinary sanctioning under the conditions provided for in Article 

528, paragraphs (1) and (2) and Article 532 of this Code.” 

If we analyze the legal norms mentioned above, we will see that it is precisely in Article 

528, paragraph (5) of the Code that it is stated that “administrative acts are communicated, 

through the care of the human resources department, within a maximum of 5 working days 

from issuance,” without any further specification. 

Therefore, in our opinion, it is necessary to complete the current provisions of the 

Administrative Code with regulations that expressly indicate the persons to whom the 

administrative act must be communicated, namely: the disciplinary committee that prepared 

and submitted the report, the public servant whose act has been reported as a disciplinary 

offense, and the person who made the report. 

- During our research, we found that concerning the communication of the 

administrative sanctioning act, the provisions of Article 528, paragraph (7), letter d) of the 

Code also apply, which regulate the proof of communication of an administrative act, which 

can also be made through a report that certifies the posting of the administrative act at the 

place of activity of the public servant. These provisions also apply to the administrative 

sanctioning act provided for in paragraph (8) of the same article. 

However, we found a major contradiction between the provisions mentioned above and 

those of Law no. 190/2018 regarding the measures for the implementation of Regulation 

(EU) 2016/679 of the European Parliament and of the Council of April 27, 2016, on the 

protection of natural persons with regard to the processing of personal data and on the free 

movement of such data, and repealing Directive 95/46/EC (General Data Protection 

Regulation)12, as well as those of Law no. 363/2018 regarding the protection of natural 

persons concerning the processing of personal data by competent authorities for the purposes 

of preventing, discovering, investigating, prosecuting offenses, or executing penalties, 

educational and safety measures, as well as regarding the free movement of such data13. 

This contradiction arose because the display of the administrative sanctioning act 

cannot protect the personal data of the sanctioned public official, as this act contains a 

significant amount of identifying information about the sanctioned official.  

                                                
12 Published in the Official Gazette no. 651 on July 26, 2018, subsequently amended. 
13 Published in the Official Gazette no. 13 on January 7, 2019. 
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Considering this fact, we believe it is necessary to amend Article 528 of the 

Administrative Code with a new paragraph, paragraph (9), which would exempt the 

administrative sanctioning act from the application of the provisions of paragraph (7) letter 

d). 

- Not least, another proposal concerns the extraordinary appeal for annulment, which 

can be utilized by public officials in disputes regarding their service relationships. This is 

only regulated by the provisions of Article 503 paragraph (2) point (2) of the Civil Procedure 

Code, and not by those of the Administrative Contentious Law: “The decisions of the courts 

of appeal may be challenged with an annulment appeal when: (...) the resolution given to the 

appeal is the result of a material error.”  

In this case, “material error” can also be interpreted as a wrong decision by the court (in 

our case, the appellate court) made in a specific case based on distorted reasoning regarding 

the factual situation or the applicable legal provisions. 

The current conditions make this extraordinary appeal exist only in a declarative 

manner, being minimized by both jurisprudence and specialized literature14, as it is strictly 

admissible for procedural errors.  

However, for errors in interpreting the applicable legal provisions, evaluating evidence, 

or actual judicial errors in the cases brought to trial, we believe it is necessary to fill the 

legislative gap by modifying and completing the provisions regulating the annulment appeal, 

by judging the relationship of the solution of the challenged decision with the applicable legal 

provisions specific to the subject of the action. 

With our proposal, we want there to be a similarity between the regulations of civil law 

and criminal law, as the provisions of Article 433 of the Criminal Procedure Code regulate 

the appeal in cassation, which “aims to submit the challenged ruling to the High Court of 

Cassation and Justice for examination, under the law, of the compliance of the challenged 

ruling with the applicable rules of law.” However, we do not find this appeal in the provisions 

of the Civil Procedure Code, which prejudices the right of the litigating parties to access 

justice when the appellate court has issued an erroneous ruling. Currently, the only way for a 

party who feels harmed to contest such a decision is at the European Court of Human Rights. 

                                                
14 M. Tăbârcă, Civil Procedural Law, Vol. III, Appeals, Universul Juridic Publishing House, Bucharest, 

2014, pp. 246-251; I. Leș, The New Civil Procedure Code: Article-by-Article Commentary, 2nd ed., C.H. Beck 

Publishing House, Bucharest, 2015, pp. 800-803. 
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The incompatibility status of the public official is established and sanctioned under the 

provisions of Law no. 176/2010. Thus, we will refer to the relevant provisions of this law. 

According to Article 22 paragraph 3, if the report on evaluating the incompatibility has not 

been contested within a legal term at the administrative contentious court, the Agency 

initiates, within 15 days, the competent bodies to start disciplinary procedures. Also, Article 

25 paragraph 3 of Law 176/2010 states that the act of the person regarding whom the state of 

incompatibility or conflict of interest has been established constitutes grounds for dismissal 

from office or, as the case may be, constitutes a disciplinary offense; and for the application 

of the disciplinary sanction, the National Integrity Agency will communicate the evaluation 

report to the disciplinary committee, which proposes to the competent body the application of 

a disciplinary sanction (Article 26 paragraph 1 letter j). 

From the aforementioned texts of Law no. 176/2010, we observe the lack of correlation 

with Article 493 paragraph 2 of the Administrative Code, which states that the sanction in 

question “is applied directly by the person who has the legal competence to appoint to the 

public office.”  

Legally and logically, it is appropriate for dismissal from public office to occur under 

the aforementioned conditions through the disciplinary committee. 

Furthermore, we note that the text of Article 493 paragraphs 3 and 4 of the 

Administrative Code is deficient in that it refers only to public institutions, ignoring entities 

designated as public authorities15.  

This is why we are making the proposals for lege ferenda and the elimination of the 

imperfections and inconsistencies mentioned above. 

 

 

 

 

 

 

                                                
15 V. Vedinaș (coord.), Commentary on the Administrative Code: Explanations, Jurisprudence, Doctrine, 

Vol. II, Articles 365-368, Universul Juridic Publishing House, Bucharest, 2023, p. 433-435. 
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